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ATTORNEY GeEnzEall

nonofable George H. Sheppard

_-Re_z- Taxabd uty of sudsd

tut ) °

by Article v 8 (ATt, 7047, Vernon's -
Civil Statutgs) ppl.‘.c 1o ¢o tte ransrar of-

3/stgtute, Article 15, A, B. & Ras. Sess,,
nder which your requeat is dircctea wasg

dw York Aot. A comparison of the pertinent

afis two revenus measures seems Tequisite. Those

provisions of

. "Art. 7047m, Stook tragsfor and sales taXew
Tax imposad; affixing stamps; memorandum of &Gale
"Seotion 1, Thore 1s hereby imposed and levied
a tax ag hereinaftar provided on all ealss, agreements
., to sell, or memoranda of sales, and all deliveries or
-.tnnarors of ahnru. oxr oortu‘ioatos of stook, or -
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certitigatas for rights to stock, or cartifi-
cates of daposzit ropresenting an intarest in

or reprosenting certificates made taxable undsr
- this Seotion in any domesntic or foreign aspocia=~
tion, company, or corporation, or certificates of
interest in any buainess conductad by trustee or
truastoes made aftor tho offectiva date hereof,
whether rade upon or shown by the books of the
-agsociation, company, corporation, or trustee,

or by any assigament in blank or by any delivery

of any papaers oOr agreenent or momorandun or other
evidonce of sale or transfer or order for or agreg-
zent to buy, whother intermsdiata or rfinal, and :
whather investing the holder with the beneficial
iatereat in or legal title to guch stock or other
certificate taxable hereunder, or with the posses-
- gfon or use thereof for apy purpose, or to Sedsurs

- the future paynent of money or the future trans-. ..
for of any such stock, or certificate, on each .
_hundred dollars of face value or fraction thersof,
three. (3) cents, except in cases where tho shares

or cartificates are issuod withcut degslignated mone-
tary valuo, in which case the tax shall be at the -
rate 2! three (3) gonta for each and every share.

Chapter €0 Civil Laws New York. “Transfers

subjeot to Tax"™ provides as foliows:

*Sec, 270, Amount of tax - 1. There is heredby
imposed and shall immodiately acoruc and be collected
a tax, as hereln provided, on all sales, or sgrocments
- to sell, or memoranda of psalez end all deliveriea or
transfers of shares or oertificates of stock, or certi-
ficates of rights to stock, or certifiocates of interest
in property or asccumulations, or ocertificates of deposit
represonting certificates taxable under this artiole, in
sy domestia or foreign asnogiation, compeny Or <Orporae
tion, or certificatoa of interest in businese conducted
by a trustee or trustees, madae alfter the firet day of
June, ninoetean hundred fivo. vhether made upon or
-ghown by the bockas of the assoolation, company, core
poration or trustees, or by eny assignment in blank, or

© . by any delivery, or by any paper or agraement Or Iemo- . -

randum or gthc:.ovtdgnqe of sale Or transfer, whether

M
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. 4intermediate or final, and whether investing
. ' -the holder with the banericial interest in or
‘- legal title to sald atock, or other certificates
taxable hercunder, or marely with the possession
or use thareof for any purposs, or to securo the
future paymant of money, or tha future transafor
of any asuch stock, or cortificates.”

' Ye observe that the language of the two Acts de-
scriding the transacticns taxable seets phrased in exaotly the
sazne wordse, though not arranged in the sumo continuity. . Ve
‘fail to £ind exprens language in eithor of thasa statutes at-

tenpting to.levy a tax upon “Hights to subscribe to sBtock."

’ Eincae tho United States Internal Revenue Aot, Title
26, paragrayh 1802b, U, 5. C. A., had its laception prior to

. the pagsage of the Toxas statute, we must prosume that the
tegislature had such Aot bdefore it at the timo it adopted the
New York stetute as the model for its aefforts. The express
language of a part of the Federal Aot i» as follows: -

m({b) Sales and transfers. On all sales, or
agreementa ¢o sell, or memoranda of sales oy deo-
liveries of, or transfers of legal title to any of
the ghares or certificates mentioned or dascribed
- 4n pubgootion (e}, or to rights to subscribve for
*  or reaeiva such shares or cartificatsg, whether
" msde upen or shown by the booko of the corporation .
., ° or other organization, or by any assizmment in -
*  blepnk, or by apy delivery, or by any pspor Or 8Ireds . ot
o ment or memorendum or other evidence cof tranafor or = _
* sale {whether entitling the holder in any manner to o .
_the venefit of such share, certificate, interest or'™ - .
rights, or pot), on eacb.§100 of par or fTece value :
or fraction thereof of the ocertificatea of such
corporation or other organization (or of the shares :

whare no oertifiocates were issued) . . .

: In'cbnntruing e statute, the purpose 15 to. ascertain
the logislative intent and from our obsarvation of the axpress

- proviesions of the thres revenuo measures, we find that tha phrase

- ¥il{chts _to aubsoribe to stoock™ though included in the Fodoral
statute 1s omitted from the Hew York end Texas statuiles and we
mst keep this distinotion olearly in mind in geeking to deter-
nine the intention of tho leglslature.
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The Texas law being of raecent origin, hes not been
{nterpreted by our courts, and for that reason, we must turn
to Now York decisions and rles and regulations of its tax

suthorities for a conotruction of the queation herein pregsente

e¢d. These, of oourse, are not conclusive but are persuasive
and should Yo given great woight. ‘ | :

Common practice end prooodure of corporations doing

businesa through the New York £tock Exchange under methods ape

proved by the New York Tax Commission should be oonefdered in
detormining transactions taxable and tranoaoctions not taxable
undexr Now York Jurisprucence, Obperving the fules as inter-
pretod by paragraphs 80-0C0,60-300, inclusive, the Corporation
Tax Service, C. C, Hey, N. Y. 1; paragraphs 4100-4134, {nclu-

sive, Corporation Service, Frentice~Hall, Vol, 1; and Christy
. - & Molean, The Transfer of Stock, 2nd rd,, we observe that: 7

I. Subsoription warrant is s certificate
. evidenoing the right to subscride to stock and is
issued by tho corporation to the stcokholder ontitled
to the privilege of subaoribing to the stock to be is=
- sued, - Faragraph 4109 and Faragrajph 4205, Prentice=
_ Ball Corp. Serv,, Vol. 1. S , .

1. T¥tresentation of warrant.

: (a) The warrant shall) be presented to the -
gorporation before tho expiratica dmte shown on
the face of such warraent and upon such presonta=-

.+ tion the bearer may subsoride to stook, If full

- paymont 1e made for the shares to be issued, sud-

. seriber is dalivered a racei;t evidencing his right
to tho ostook, entitling him on a epeociflied date to
certain full shares or fractional shares of atook, .
subsequently being fssued certificates of stock,
Faregraph 4205, FPrentiocoe~Hall Corp. Serv., Vol. l.

‘ {b) . In evont bearer eleocts to pay for such
- shares in installments he 1is ispucd a negotiadbla =
" .roceipt, evidenoing his right to the stock, entitl-
<" 4ng the holder cn & ppecirled date to certain full
. ghares or fractional shares of stock, and upon . .
.#inal payment, st the tire and in ths manner &peci~ .
'fied, he 13 issued certificates of etock. .

\ L
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: Upon the transfer by sale or otherwise of subsoripe
tion warrants, derfined in Paragraph I above, the Federal Tax

- applies and stamps are roquired to bs affixed and cancelled,

" - Tpe New York tax does not apply to this transaction., FPara-
graph 60-108, C. O, ., We Y. 13 7Faragraph 4205 and page 4148,
Prentice~Hall Corp. Serv., Vol,.l; ' Christy & Molean, Faragraph

. 383, pags 534. ‘ |

_ Subsaquent to ths act of subscribing to the stook, by
‘. a8 holder of a subscription warrant as described in Psragraph II
_* (a) and (b) therecf, any transaction involving the transfer of - -
the right held by the subsoridar requires the affixing and ocan=-
"callation of United States Revenue Stamps and New York Revenue
. Stamps, . Sohmer v, Herdeon, infra; Paragraph 4205, fec, 7,
Frentice-Hall Corp. Serv., Vol. 1; and Paragraph 60-301, The
‘Oorporation Tax Service, C, C. H., N, Y. 1. -

. ¢ The Btaie or'ﬁew_Ybrk‘Thx Department, Albany, New York,
, in & letter to the Now York Stook Exchange, dated May 8, 1922, salds

. "By *Certificate of Ri{ghta to Stook' is meant
" only such- certificates which entitle the holder on
-'a specified date to certain full shares or fraotionsl
ghares of atock, 'Rights to subscribe' to stock 4o

.not _come within this meaning and are not_tsaxable under
the statute.” (Underscoring ours) _ -
Pursuant to a written request by the writer the State
of New York Department of Taxation and Finance answared by letter
dated Xarch 1, 1944, advising us further with reference to sub-

soription warrants that such are not taxable under New York law,
The pertinont part of such letter reads as follows: -

"The federal stock transfer tax law definitely -
provides for a tax on transfers of legal title to
*rights to subscribe for* stock. The New York law. .

. has no similar provision. It dces tax tranefers of - °
vgertificates of rights to stook' but the Tax Com~ .
mission has held that a certiricate giving ths right

- t0 purchage stook is not a certificate of rights to

stook. _ |
' wI gannot refer you to any opinion of our

xttornoy Cenazral Or %0 any deciasjon of our courts
on the question. By way o:'r.aaoning it mway de
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pointed out that a right to subsocribe for stock .
. ‘or a right to purchaese stock is likely to be of
...small value, The consideration which must be
" 'pald for the subscription or the purchase will
" in many cases, at least, represent a&s much as the
- atock is worth, It seems highly inequitable, '
. therefore, to Impose the same tax on & transfer
. aof a etock purchase warrant {a certificate of a
. right to receive stock after paying for it) as on
. " a transfer of a certifiocate giving a right to re- -
. oeive stook without paying anything or possibvly
" some smAall amount for expenses as in the case,
for example, of a corporate reorganization in
which ¢he holdex of s bond 1s entitled to receive
etook upon paying certain expenses. It iz helieved
- that New York nover intended to tax %transfers of
rights to. subscribe rfor stook and that the language
of the statute so indicates.," . i '

After carsidering all of the above, we must readily’
oconolude that the transfer of subsoription warrants, though
taxed under the Federal Aot, is not taxable under the New York’
Aot, FHowever, it follows that subsequent to the action of tha
bearer of such warrant in subscribing for the stock that any
transaction relating to the sale or other transfer of any of
the rights or intermediate certificates evidenoing such righte
is taxavle both under the Federal and New York laws, . .

From the instant of subsoribing to the stook until
the aotual lssuanos of certifiocates of stock, the transfer of
the rights evidenced by intermediate certificates is taxadle
in New York; whether full payment is made at the time of sub-
scribing or vwhether a portion of the payment is deferred. The
lending. case in New York.touching this point-is Sohmer vs.
Herden, ot al, 216 N, Y, 728, 111 N. K. 1100, reverasing 165
Appellate Division 853, 151 K. Y. Supp:; $46. The per curiam
opinion of tha Court of -Appeals adopted as its opinfion the
dissenting opinion of the lower ocourt, thetext of which is
reoited 1n full in our opinion to you, No. 0-4026, - :

In the Sphmer case, Supra, the railway comgany ine-
oreased its oapit‘af- etook an perm:ltted its stockholders the
privilege of purchasing his portion of the stook at 3176 por .
ﬂ ah;;oi the paymenta beine Aeferred. .The ocourt said, 3a part,
as followsy = o SRR .
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o ", « » There were scme limitations on the
- holders of these now shares., They were not to
... Wavo all of tho privilegas of atockholders until
. the £inal payments, btut in tho meantime they were
given intermodiate cortificates, which entitled
then to redeive 7 por cent interest upon the pore
tion paid 1in, together with the right of making
the final paymonts and receiving the final certi-
ficatea., These intermediate certificates were
. . atook certificates; they were transforable, apd
...~ -gave ta the holder the rightz of a stockholder
. . - .- upon the performance of the oconditions. The fact
.. that they 41d not immediately invest the holder with
... all of the privileges of tha old certificates is of
no importance; e¢ach of these cartificates was a
'papar or agreement or momorandum or other evidence
. of pale or tiansfer' intermsdiate to the Tinal cere
H " tificates, and it vwas designed to seocure the *future
transfer of any stook,' which might have been sooured
- to - the holder thereof. . ¢ " : :

- Ths decision in the Sohmer cass, aupra, does not
" d3eouss the question herein ralsed, dbut wo recite it as show-
ing a distinction between rights to stock evidenced by inter-

mediate certificates fssued arfter subscription, therein dis-
- quased, and rights te subacribe to stook, evidenoced by sub-
scription warrants issusd dbefore subacription, '

8ince thsre have been no ocourt decisions or rules
or resulstions presorided by our taxing anthorities relating
to this subject, wo khave turned to ths ruleas and regulations
~ of the Now York Tax Authorities and interpretaticns or the courts -
“in that Jurisprudence to detormins the gonstruction placed upon - -
the provisions of the Rew York Aot that were followed s= a model
for the Texas statute, After a atudy of the avallable authori.
tios, the customs and oommon wusage approved by the New York Tax
. Departzent, we f£ind that the transfer of gubscription warrants
is not taxable in New York, It haas long been the custonm in Texas
to give the szme occnstruction to an Act that it received in the
State where such Act has been construad, Eoy v. Schneider, 221
8. ¥, €80 12 Corpus Jurias 717, c¢iting cases from 22 statea.

'wb.thorororo hdiise yéu that the transfer of "sub-
soription warrants® 16 not taxadle under Article 7047m, Vernon's
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Annotated Clvil Statutea, Ve again define "eubsoription
‘warrants® to be warrants issued by a corporation to those
entitled t0 subsoridbe to stook evidenoing their "rights to

. gubseridbe for stook.”

Opinion No. 0-4029 delivarsd to you on November
7, 1941, insofar as it is in ‘sontlict horewith, 48 hereby
ourruled. In such opinion referenceo was rrequontly made by
us t0 regulations and interpretations of the United States
. Treanury Department regarding transactions taxable undex ths
.. Yedaral Aot, Since the Fedsral Act contained express langusge
. levying & tax on rights to subseribe to stock, and since no such
exprass language is contajned in elther tha Texas or Now York
. .statutes, we believe Opinion No. 0-4029, insofar as it construed
" the Act to imposes a tax on the transrer of subseription warranta,
t0 have bean in error. In overruling Opinion No, 0-4029, we reat .
_ upon the presumption that the laegislature had before it, ‘at the
‘time of the adoption.of the Texas statute, the express language.
.gontained in the Unitaed States Revenue measure and in the New
York statute and that it wes awaro of the interpretation given
 4n the New York jurisdiotion, from which our statute was taken.
_-and that in adopti.ns snoh statute, 1t ntonded alao to acocpt
. cuoh construction. T, _ _

Yom very truly
AT‘I’OR:!EY BENERAL 01? TEU.S

- By'] e
N ". Harris Toler
N S Acshmt
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